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STATE OF MONTANA
BEFORE THE BOARD OF PERSONNEL APPEALS
IN THE HATTER OF UNFAIR LABDR PRACTICE CHARGE NO. 31-92:
SHEILA M, MURPHY AND UNION OF

HAIWTENANCE EMPLOYEES DF WALLEY
COUNTY  SCHODL DISTRICT #1-1A,

Complainont,;

BOGARD OF THUSTEEE OF VALLEY

)
I
!
|
!
)
|
- g - [ FINAL ORDER
|
]
COUNTY SCHOOL DISTRICT £1-1A, |

!

)

Defendant.
W W @ W @ E @ W W W R K i K @ & @ E W

The Findings of Fact: Conclusicns of Lawp and Recommended
Order woro issued Dy Joseph V. Maronick, Hearing Examiner, on
April 27, 1893,

Complainant's Exceptions ta the Hearing Exaniner's Filadings
0f Fact; Conclusiong of Law; and Reconmended arder were Eiled by
David L. Irving, Attorney for Complainant, on May 13, 1933

Oral argiments were schediled befors the FBoard of Personnsl
Appeals on Wednesday, September 1, 13393,

Aitet reviewing The recotrd and considering the briefs and
oral arguments, the board orders as follows:

L. I7T 15 ORBERED Ehalb the Excaptions to the Findings of
Fact: Conclusions af Law:; and Recommetided Order ario hecaby

denied,
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p 38 IT 12 ORDERED that this Board thersfars adopts Lhe
Findingse of Faak; Cenclusicns of Law: and Recommended Grder af
Hearing Examiner Joseph V., Marenick as the Final Order of this
Board .

i
DATED this £ ¢ day pf September, 19593,

HOARD OF FERSOWNEL APPERLS

By A e, Ve i
WITLLTE M. MCREDH :
CHATRMAM

Board menbers Rlepper, Heary, Talcott and Schneider concur.
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HAOTICE: . %ou ars entitled to Judicial Review of thils Order.
Judicigl Heview may be-obbained by £iling a petcltion for Judicial
Review with the Niserict Court no later than thircty {30} 'days
from the service of this Order. Judieial Review 1s purasant 'to
the provigione of S=zectlen 2-4-701, ot Eeg., MCA,

ICATE OF MAILIHNG

I,

and corrigt of 73 fioument wat malled to the £allawing on
Lhe Mﬂr of Beptember, 1993:

avid L. Irving

Attorney fof Complainmants
Drawer H

1110 5th 8Strest Sauth
Glasgow, HMT 392340

fick D'Hooge

Hontana School Boards Agsacciatian
ine South Montana Avenues

Heimna, MT &55&01
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ETATE OF HOWTAHM
DEFARTMENT OF LABOR AND INDUSTRY
BOARD OF PERSONHNEL AFFEALS
IH THE MATTER OF UNFAIR LAROH PRACTICE CHARGE MHO. 31=921
SHEILA M. MURPHY AND UNION OF )
HATHTERARHCE EMPLOYEES OF WALLEY)
COUNTY SCHOOL DISTRICT Fl=1A, b
/
Complalnant, b
| FIHNDINGS OF FACT;
—VE— ' CONCLUSIONS OF LAW;
b RECOHHMIENDED ORDER
BOARED OF TRUSTEES OF WVALLEY 3
COUNTY SCHOOL DISTRICT #£1-1A, y
!
Defendant. y
& * * & * * * k] E &
I. INTRODUCTICOHN
Prior to hearing in the above-cited matter, a Motion to Vacats
the hearing scheduled to be conducted on January o, 1993 was
submitted by the Complainant. The basis of the Motion was to have
this matter determined based upen submission of a Noverber 12 and
13, 1953 hearing transcript conducted pursuant to Section 20=-3-210
MCh. The November hearing involwved a discharge issue action and
authority of the County Superintendant to hesr and decide all
matters of caontroversy arising inm his county as a result of
decizions of the trustees of a district in the county. The
Complainant hed filed under title 20 and was granted a hearing.
The Comnplainant and Defendant, d4in the labor law guestion Lefore
this Hearing Offiger, indicated that they anticipated calling the
game witnesses as had been called in the Wovember 1Z2-13 hearing as
well as intended to use the same exhibits as offered in that

hearing. The Defendant, School District, opposed the Motion to

Vacote on the basils that the &School District must be provided an
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cpportunity to be heard by a duly appeointed hearing officer of the
Board of Personnel Appeals under application of the Montana Labor
Felations Act. The Motion to vacate was denied on the hasis that
this matter involves a legal issue which is differeant fron the
other Administrative appeal and the Defendant must be pravided an
opportunlity to be heard under application of Section 19-11-105 MCA.

A hearing was conducted in this matter in Glasgow, Montana an
Jdanuary &, 18993, Parties present, duly sworn and offering
testimony included Complainant, Sheila Hurphy, Matthew Murphy,
Willie ¥eller, Warren "Hick"™ camas, Adella Mott, Loretta Gore, Lois
Futherferd, Lyndeon Erickseon, Leonard Bogs, James Tribby, DPonald
058, Donald Turner, Dee Finney, Terry Fuhrmann, Xenneth Scott,
William Riley and Ronald F. Stegmann. The Conplainant was aasisted
In ecase presentation by David L. Erving, Attorney at Law and the
Dafendant by RHick D'Hooge, Labor Relaticons Director, Mantana School
Board's Assoclatian,

Documents adnitted o the record incloded Camplainant Exhibits
1 through 4. Objection was raised teo Complainant Exhibits 1
through 4 on the basis that they had not been subritted by the
December 2&, 1992 exchange date pstablished In the MNotice af
Hearing. The objaction was cverruled on the basis that even though
Iate, exclusien would not be apprapriate. Defendant Exhibhits
admitted to the record included Exhibite D1 and 2. These were ales
objected to on the basis of late submisaian. The objection was
overruled and the documents adnitted on the same basis as were the
Defendant exhibits. Administratlve notice was taken of the Unfair

Labor Practlees charge, response apd invastigation decuments.
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Parties submitted post hearing briefs and proposed findings. Final
submistion was received March 19, 1993,

At the baglinning ef the hearing, the Complainant filed a
Hotion in Linine reguesting that any information included in the
Hevember 12-13 hearing relating teo Cemplainant jeb perfermance be
precluded from offer by the Defendante, their withoesses or
representative. The Motion in Limine was chbjected to by the
Defendants. The motion was granted in part and denied in part on
the fallowing basis. Any information cbtained or referenced during
the Hovember hearing WwWould be allewed if relevant to the issus
before this Hearing Officer involving the Defendant's refusal to
process the Complainant's grievance but not information relating to
job performance and unjust termination, an issue not raised Iln the
unfalr labor practice charge.

IT. ISSO0OE

Whether the School District wviclated Sectiocn 39-31-401(1)(5)
Mtk when they refused to prooess a grievance pursuant Ea o Bhe
Complainant's reguest that such grievance be processed under
application of ARM 2.21.8017 and 2.21.8018 as found in the Mantana

Cperations Manual.
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III. FINDINGS OF FACT?

1. ©On August 20, 1989, the Complainant was employed as a
Secretary by the Defendant. At all times relevant to the facts in
this case, the Complalmant was a merber of the Haintenance
Epployees of Valley County School District 1-1hA.

2. The Union contract dcoes not provide for a grievance
procedure nor does lt reference any law or regulatiom which
provides for a grievance procedure. The agreement provides in
part, at Section 7 (Attachment ULP charge}:

n"7.1 During lts karm, this agreczent may

e altered, changed, added to, deleted
from, or modified only through wvoluntary,

miutictal consent of the partinn in writing

and signed amendment to this agreement.™
3. ODm Ocotober 31, 1931, the Cemplainant met with and by
resuest of the school pringipal. He informed her of some work
performance problems and advised she would be evalusted in twa
waeks and agaln thereafter on two week intervale 1f necessary. He
informed her that if her werk performance did not improve she night
be terminated. On Hovember 1%, 1991 the Claimant was suspended.
At & HNovember 20, 1991, Schaal Board meetling, the FPFrincipal

recommended that the Complainant be terminated due to poor work

performance. M=, Murphy was provided an opportunity, thaugh

5 All proposed findings, conclusions and supporting
arguments af the partles have been cans=ldered. Ta the extent that
the proposed findings and conclusions submitted by the parbties and
the arguments made by them are in accordance with the rindings,
conclusions and views stated herein they have been accepted. To
the extent they are incopnsistant therewith, fthey have been
rejected. Certain proposed findings and conclusions may have been
emitted as not relevant or as noet pecessary o a  proper
determination of the material lssues presepnted. Ta the extenkt that
the testimony of the various witnesses is net In sccord with the
findingsa herein it is not credited,

_|1.|..
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nllegedly surprised and unprepared, to discuss the matter arc
ropresent herself at that hearing. Her Union Representative, Mr.
Zeller, did speak on her behalf and offered Board Members a copy of
the Montana Operations Hanual, Discipline Handling Policy #3-0130,
Board nenbers were unaware of the policy. Board members testifying
at the present hearing Indicated the poliecy was nob agreed upon by
the parties as part of the union contract. Both the Comploinant
arnd her Unlen Representative felt that the matter was handled in
far to summary a manner to have provided due process for the
Complainant.

4. After being discharged, the Complainant filed a grievance
with ths Distriect. The Complainant contended her rights wera
vioplated because the School District had not fellowed established
procedures under Ehe support staff agreenenk and the Hontans
ngratinnn Manual: Tha E‘-:l:_'n].etl.ha.nt further conbended Ehat she was
suapended and later terminated without proper notice and without an
opportunity for hearing in wvieslation of Felicies #3-0125 and #1-
313 of the Mantana Iilpi:ra.tl:lns Marial.

In response, the District stated that the Secticns of the
Montana Operations Manual (MOM) referenced by the Complainant arae
not applicable to laocal governmoants or political subdivisians, The
Complalnant was a schoal district employes NOT a state employee
caverad by the HOH. The Defendant further indicated that the
Complainant had been pravided ocpportunity to present her case at
tha School Board meseting on Hovembsr 20 and therefors had ne legal
basis upon which the Board could reopen the matter.

5. 'The Complainant contends that the failure to process her

grievance constitutes an Unfalr Labor Practice In vislation of the

-5-—
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District's ebligaticon to bargain in good faith, pursuant to Secticn
39-31-401(1) and (5) MCA a8 well as & bresch af the esstablished
pagt practicesa, policies and procedures of the Distriet for
settling disputes between District and its suppert staff emplovees.

6. The Complalnant additicnally centended the process used
in her ternination was contrary to establishad past practices,
policies and procedures of the Distriect. She teels the failure to
folleow past practice for sektling disputes between the District and
guppert staff wviolated her right to bargain through her
representatives the coenditions of her employment pursuant to
Sectlion 39=31=301, MCA.

T, buring the Complaimant's asscociation with the Defendang,
when problems arose concerning other matters including maternity
leave and sick leave, the Complainant was advised to refer toc the
Montana Enployee Handbook (Exhibit 3}). In a note attached to that
handpook from the School District cClerkf/Business Manager's
secretary, Eleanor, she indicated:

"gheila, your primcipal should have one of these - but you can

koep this aone in your office — Mr. Ganas says wa only use this

as a guldeline, and individual cases may be different - talk
to him if you want more info. Eleanor®

2. Mr. Gamas, the District's business clerk and a persan

often confulted stated that when preblems arocse akout which he was
unsurea,; he would refer to the Hoandbogk of State and Federal
Employes Laws For Montana Public Emplovess.

10. Both parties duripng the course of their exchange of
information and discussion regarding employment problems= as they
aroze, would refer te the Montana Operations Manual, the Employec

Handbook, and the Handbock of State and Federal Employees. Helther

Y S
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party particularly rajiced or azked that Ehelr refordnce baok Wauld
be used or included as a contract term.
WV CONCLUSTON OF LAW

1. The contract dees not include a discipline or grievance
procedure. While both parties indicated that thay followed a book
agd a “"reference", nelther party ineluded these reference books as
a contract tern. The clear unmistakable contract language
indicates that the agresment may anly be changed through voluntary
mitual conesent of the parties in written and signed amendment to
the agreamant. While the Complainant's position is supparted in
part by the District Clerk\Business Manaoger's secretary advising
her that she should refer to the Eaplayeas Hapdbook relating to
problems, this does not make the griesvance procedure included in
the Mantana -Elplzratinnu Manital & ¢cankracskE Eerm. The clear
ummistakable language of the cohtract specifically pointa to the
rqspnnsihility of the parties to include im thelr contract thak
language which they wish to have a part thereof.

2. The duty of this Hearlng Examiner is to copstrue the
contract and applicable law a= found. The Hearlngs Exaaliner must
exanine and declare the substance of the agreement or statute and
may not insert what has besn cmitted. State ex rel] Palmer v. Hark,

201 Monk. ot 530 and %533, Sce alzso Stake ol pol. StewhpE ¥ Caape,

173 Mont. 302, 306=307, 564 P.2d 883 (I977], wherein the Court
likewise asserted that "Whare the language of a statute 1= plain,
unambliguous, direct and certaln, the statute speaks for itself and
there is nothing left for the Court to canstrue." [Citatlons
critted.} The Court acknowledged its function te be "simply to

declare what in terms or substance is contained in the statute and

_‘Ir_
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neither insert what has baeen omitted nor eomit what has Lkeen

insarted. ® Id. at 304, See alsas Gaubk v, Milbapnk Insuranco

Company,. 220 Mont. 424, 427, 715 P.zZd 443 [(19%E6), where the Court
declared "In search for plain mesning, "the language used sust be
reasconably and logically interpreted, given words their usual and
cidinary meaning'". The same standard applles to the presiding
suthority construing the contract in this case. The use of a
refersnce baak or boeoks or manuals relating to other issues doas
net give rise the incluslion of a never used or referenced gricvance
precess in ANY reference document.

The contract did net include a grievance procedure and khe
perties 4id not particularly, in conformance with contract terms,
agree to include the State grievance procedure,. The Camnplainant
cannot akt this point have this Hearing officer insert into the
contract semething that was not by the parties placed In the
contrack. The pas=t practice which the Complainant uses as the
bkagis of her claim does not support a finding in her favar. The
past practice was that each party used their own reference materilal
and or at time= shared reference to the guideline used. Neither
party agreed to inclusicon of & mHanual as a cantract term. This
Hearing Officer will not include a the Hontana Operaticons Manual as
a caontract term.

Both parties agreed that there had never been an instance
where a grievance was flled or a deternination made In which either
the Hontana Opercations Kanual, the Enploves Handbook or the
handbook of State and Federal Employee Laws for Montana was used,
While the record shows that the Complainant was provided a hearing

related to the her disxissal which under applicaticon of Sectian 20—

‘-ﬂ_ﬂ
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1=-210 HMCA, that is not relevant te this Unfalr Labor Practice
Charge.
VI, RECOMMENDED ORDER

IT IS ORDERED that Unfair Labor Practice Charge Ho, 16=33 be
dismissnd.

Dated this f&!z day of April, 1943,

JOBEFH Y. OHICE
Hearing Examiner

HNATICE:

Under application of Beard Pule AHRH 24.25.107(2), fthes above
FECOMMENDED ORDER =hall beacome the FIHNAL ORDER of this Board unleas
written exceptions are filed within twenty (2ZD) days after sarvica
of theouse FINDINGS OF FACT, CONCLUSIOHS OF LAW AHD RECOMEENDED ORDER
upon the parties.

L] L L ik ® * * - L] -

CERTIFICATE OF MAILING

The undersigned herecby certifies that true and correct coples
af the foregoing documents were, this day served upon the following
parties or such partles' attorneys of record by depositing tha same
in the H.5. Mail, postage prepaid, and addressed as fallows:

Dawid L. Erving
Atterney at Law
Drawer B

112 5th Street South
Glazgow, MT 55230

Rick D'Haoage

Montans Schoal Boards Assoclation
1 South Mantana Avenus

Heloansa, MT 559601 Tq

DATED this (= |— day of April, 1951,

(-}:I —:Ir'Li A J-“JIC!-.'!L-E ,L:%;J E.-[_@q-f-l'."r'-d

SP321.10H




